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WASHINGTON REPORT 13-14: Recent IRS Rulings on DINGs Trusts: Who May Care and Why.       

 

MARKET TREND: Because of increasing income tax rates, clients will seek approaches to manage their potential income tax 

exposure. States like New York and New Jersey, which have exceptionally high state income tax rates may become planning 

grounds for clients looking to reduce their state income tax liabilities.  

 

SYNOPSIS:  After five-years of silence, the IRS recently released a series of favorable private letter rulings (“PLRs”) regarding 

so-called “DING trusts,” finding that the trust structure outlined in these rulings resulted in a non-grantor trust for federal 

income tax purposes and wholly incomplete gifts of the property contributed to the trust for federal gift tax purposes.  When 

properly executed, the technique conceivably allows a person to transfer high-income producing assets to a trust without 

triggering federal gift tax while also limiting their state income tax obligations with regard to those assets. 

 

TAKE AWAYS:    For the right clients, DING trusts can help mitigate overall tax exposure by facilitating state income tax 

planning. These trusts likely will appeal to clients who: (1) hold significant income generating portfolios or anticipate a liquidity 

event with regard to highly-appreciated assets and (2) reside in a high-tax state that will not tax a non-grantor trust that is 

resident in a low or no tax state. Due to varying state laws and the significant and nuanced technical requirements for structuring 

a DING trust, however, clients considering this technique will need the advice of knowledgeable counsel and may want to seek 

their own PLR for reliance purposes. Further, DING trusts do not provide for federal transfer tax planning. Thus, they likely will 

work best when combined with complementary estate tax planning, such as obtaining life insurance through a separate 

irrevocable life insurance trust to cover a client’s potential federal and state estate tax exposure.  

 

PRIOR REPORTS:  06-150; 06-59. 

 

MAJOR REFERENCES: PLRs 201310002 through 201310006 

 

After a five-year period of silence, the IRS has recently released a series of favorable private letter rulings (“2013 PLRs”) 



regarding the federal income and gift tax treatment of DING trusts.  For the right clients, these trusts may offer a planning 

method for managing their state income tax exposure. 

 

What is a DING Trust? 

 

A “DING” trust stands for a “Delaware incomplete gift non-grantor trust,” although the phrase may refer to any incomplete gift 

trust established in any state that generally does not subject the income and capital gains of a non-grantor trust to state income 

tax (like Delaware, Nevada, Alaska, etc. (a “no trust tax state”)).[1]  The plan typically involves an individual tax resident of a 

high-income tax state who transfers income-generating assets to an irrevocable trust domiciled in a no trust tax state.  Depending 

upon the laws of the grantor’s residence and the trust’s domicile, the trust’s income may not incur state income tax in either state. 

 

Why Use a DING Trust? 

With the recent rise in federal tax rates for certain taxpayers, clients in generally high-tax states may now face top combined 

income tax rates of over 50% (e.g., New York).  Clients in these jurisdictions may want to consider options to manage this overall 

tax burden, including ways to mitigate their state income tax exposure. In the right circumstances, DING trusts can facilitate this 

type of state income tax planning, as well as offer asset protection. DING trusts likely will appeal to clients who (1) hold significant 

income generating portfolios or anticipate a liquidity event with regard to highly-appreciated assets and (2) reside in a high-tax 

state that will not tax a non-grantor trust that is resident in a no trust tax state.[2] 

 

Example:  For illustration purposes only, assume a single resident of New York City expects $25 million of gain from the sale of 

stock in a closely-held corporation.  He is considering a transfer of the stock to a DING trust created in Delaware.  Also assume: 

(1) all gain will qualify as net investment income (“NII”) for purposes of the 3.8% Medicare tax on NII (“NII Tax”), (2) a federal 

capital gains rate of 20%, (3)  a combined New York state and city income tax rate of 12.8%, and (4) a Delaware state fiduciary 

income tax rate of 0%. 

  

  No DING Trust DING Trust

Gain from Sale $25,000,000 $25,000,000
Federal Capital Gains Tax (20%) ($5,000,000) ($5,000,000)
NII Tax (3.8% of gain over applicable 
threshold)[3] ($942,400) ($949,546) 
Combined New York Taxes (12.8%) ($3,200,000) $0
Remaining After-Tax $15,857,600 $19,050,454
Potential DING Benefit -- $3,192,854
 

Federal Taxation of DING Trusts 

 

As illustrated, DING trusts may result in state income tax savings under the right circumstances. Clients, however, must compare 

the potential state income tax benefits relative to the higher federal income tax rates and the NII Tax that will apply to the 

undistributed income of non-grantor trusts, which take effect at lower thresholds than if the income were taxed to an individual 

due to grantor trust status (e.g., the top federal income tax rate of 39.6% applies at $400,000 of taxable income for a single filer, 

but at only $11,950 for a non-grantor trust).[4] Trust distributions of income to beneficiaries in lower income tax brackets, 

however, may provide some benefit and help to manage the overall federal income tax exposure. 

 

In addition, DING trusts do not shift wealth for purposes of the federal gift or estate tax.  The technique assumes that the grantor 

makes an incomplete gift that will not result in federal gift taxation.  Since the gift remains incomplete during the grantor’s 



lifetime, due to the grantor’s retained interest and powers over the DING trust structural requirements, the trust assets also will 

be includible in the grantor’s estate for federal estate tax purposes.  Accordingly, DING trusts likely will work best when 

combined with complementary estate tax planning, such as obtaining life insurance in a separate irrevocable 

life insurance trust to cover the client’s potential federal and state estate tax exposure.  

 

Typical DING Trust Structure 

 

The key objectives in structuring and funding a DING trust are: (1) to avoid grantor trust status for federal income tax purposes 

and (2) to avoid a completed gift upon the grantor’s transfer to the trust for federal gift tax purposes. To achieve these goals, a 

typical DING trust: 

 

·     Benefits the trust grantor and other family members during the grantor’s life.  

·     Creates a distribution committee, composed of trust beneficiaries other than the grantor, which has authority to make trust 

distributions to the grantor and to the other beneficiaries (including committee members).  

·     Provides the grantor with the power to consent to the trust distributions.  

·     Provides the grantor generally with a limited testamentary power of appointment over the trust assets. 

 

Also, a DING trust must be domiciled in a state that authorizes self-settled spendthrift trusts (i.e., a trust containing a spendthrift 

provision that is enforceable with respect to the grantor’s beneficial interest).[5] Otherwise, the grantor’s creditors could 

potentially attach the trust’s assets, which would result in grantor trust treatment of the trust for federal income tax purposes.[6] 

 

Why Are Recent IRS Rulings Important? 

 

Despite several prior favorable PLRs on DING trusts,[7] in 2007 the IRS issued IR-2007-127, which stated that it was re-

considering its prior PLRs to determine whether the gift tax conclusions reached therein with regard to the distribution 

committee members were consistent with Rev. Ruls. 76-503 and 77-158. Specifically, the IRS wanted to review whether the 

beneficiary members of the distribution committee of a DING trust should be deemed to have general powers of appointment 

over the trust principal, in which case the exercise or release of that power would be deemed a transfer and possible gift of 

property by that committee member. While the IRS invited and received numerous comments, it had not issued any additional 

guidance in this area, generating some uncertainty with regard to DING trust planning. 

 

With the 2013 PLRs, however, the IRS has indicated a renewed willingness to issue private rulings on DING trusts.  Further, the 

2013 PLRs rule that the trust beneficiaries who are distribution committee members do not possess general powers of 

appointment over the trust principal, based on the fact provided. Finally, the PLRs also confirm the IRS position in CCA 

201208026, which held that a grantor’s retention of a testamentary power of appointment over a trust creates an incomplete gift 

only with regard to the trust’s remainder interest, and not the income or term interest. 

 

Review of 2013 PLRs 

 

Background.  The DING trust reviewed in the 2013 PLRs (which are identical) involved most of the typical DING trust features, 

including the following: 

• Trust for Grantor and Descendants. The grantor created an irrevocable trust for the benefit of himself and his 



descendants in a state allowing for self-settled spendthrift trusts.[8] The trust has a Distribution Committee (“DC”) 

initially composed of the grantor and his four sons. 

  

• Distributions Directed by DC and/or Grantor.  During the grantor’s lifetime, the trustee must distribute net income and 

principal to the grantor and his descendants as follows: 

  

• With regard to trust principal only, as much principal as the grantor, in a nonfiduciary capacity, determines advisable to 

distribute to any of his descendants for their health, maintenance, support, and education (“Grantor’s Sole 

Power”).[9] 

  

• As directed by all the DC members, other than the grantor (“Unanimous DC Power”); and 

  

• As directed by a majority of the DC members, with the grantor’s written consent (“Grantor’s Consent Power”); 

  

• DC Member Requirements.  At least two DC members must be the grantor’s adult descendants or the parents or legal 

guardians of the grantor’s minor descendants (“Eligible Individuals”). A DC vacancy must be filled by the eldest of the 

grantor’s adult descendants other than any descendant already serving (with alternates named if there are no such 

descendants). The DC ceases to exist at the grantor’s death, and it deemed not to exist at any time that fewer than two 

Eligible Individuals are DC members. 

  

• Note that the facts as stated in the 2013 PLRs do not indicate specifically when a vacancy occurs for committee 

succession purposes – i.e., when any DC member ceases to serve or only when less than two Eligible Individuals are 

serving.  The replacement requirements in a trust agreement could affect the determination of if and when DING trust 

distribution committee members have a general power of appointment over the trust assets.[10] 

  

• Grantor’s Limited Power of Appointment.  At death, the grantor has a testamentary limited power to appoint the 

remaining trust assets to anyone other than his estate, his creditors, or the creditors of his estate (“Grantor’s 

Testamentary LPOA”).  Otherwise, the trustee distributes the trust assets, per stirpes, to the grantor’s then living 

descendants. 

Rulings.  Based on the above structure, the IRS issued the following rulings: 

• The Trust is Not a Grantor Trust for Federal Income Tax Purposes.  Without analysis, the 2013 PLRs rule that the trust 

will not be a grantor trust for purposes of IRC §§673, 674, 676, or 677.  The 2013 PLRs also specifically note that the 

Grantor’s Sole Power to distribute principal is limited by an ascertainable standard, which does not invoke grantor trust 

status under §674(b)(5)(A).  Further, none of the circumstances of the trust appear to cause administrative controls to be 

considered exercisable primarily for the grantor’s benefit, which would result in grantor trust status under IRC §675.[11]  

Finally, none of the other DC members will be treated as owners of the trust under IRC §678(a) because none of them has 

the sole power to vest trust income or principal in himself. 

  

• IRC §§674, 676 and 677 generally invokes grantor trust status if the grantor and/or a non-adverse party can exercise 

certain powers over the trust (such as the disposition of income or principal) without the approval or consent of any 



“adverse party.” An adverse party for these purposes (as defined in IRC §672(a)) means any person having a substantial 

beneficial interest in the trust that would be adversely affected by the exercise or nonexercise of the power which he 

possesses respecting the trust.  

  

• Presumably (although not expressly stated in the PLRs), since each DC member is a trust beneficiary, he is an adverse 

party for purposes of consenting to a distribution to another trust beneficiary, whether pursuant to the Grantor Consent 

Power or the Unanimous DC Power. 

  

• The Grantor’s Contribution to the Trust Is Not a Completed Gift.  The IRS found that the grantor’s gift to the trust was 

incomplete based on the following: 

  

• Through retention of the Grantor’s Consent Power, the grantor himself possesses the power to distribute income and 

principal to any beneficiary, which causes the transfer to the trust to be wholly incomplete for federal gift tax purposes.  

The fact that other DC members are co-holders of this power does not affect the result since, for federal gift tax purposes, 

those members do not have a “substantial adverse interest” vis-à-vis the grantor with regard to the disposition of the 

trust property.[12] 

  

• Reg. §25.2514-3(b)(2) provides that a co-holder of a power is only considered to have an adverse interest where he may 

possess the power after the other powerholder’s death and may exercise it at that time in favor of himself, his estate, his 

creditors, or the creditors of his estate. In this case, the DC terminates upon the grantor’s death so the DC members will 

not have a continuing distribution power.[13] 

  

• Note that the PLRs reach different conclusion regarding the definition of “adverse interests” for federal income and gift 

tax purposes.  Given that these are highly technical interpretations, drafters would be wise to review the trust structure 

factually outlined in the 2013 PLRs with regard to the “adverse interest” issues when creating a DING trust. 

  

• The grantor also retained the Grantor’s Sole Power over the trust principal, which gives him the power to change the 

interest of the beneficiaries.  This power also causes the transfer to the trust to be wholly incomplete for federal gift tax 

purposes.[14] 

  

• Even though this power only applied to principal, the IRS ruled that it makes the entire transfer incomplete for gift tax 

purposes.  Regardless, the inclusion of this power seems unnecessary to make the grantor’s gift wholly incomplete, based 

on the above ruling. Thus, the purpose or need for this power is unclear. 

  

• In addition, the ability to include this type of power in a DING trust will depend on the jurisdiction in which it is created.  

For example, a Delaware DING trust could not incorporate this power since it would adversely affect the trust’s 

spendthrift protection with regard to the grantor and thereby create a grantor trust. 

  

• The grantor’s retention of the Grantor’s Testamentary LPOA causes the transfer to the trust to be incomplete with respect 

to the trust’s remainder interest only, since the grantor only retains dominion and control over the trust remainder for 

gift tax purposes.[15] 

  



• As noted above, this ruling is consistent with recently issued CCA 201208026. 

  

• The Unanimous DC Power to distribute income and principal does not cause the grantor’s transfer to the trust to be a 

completed gift, since the power is not a condition precedent to the grantor’s distribution powers. The grantor’s 

distribution powers are presently exercisable, and thus he retains dominion and control over the trust income and 

principal until the DC exercises the Unanimous DC Power. 

  

• Distributions to Grantor Are Not Completed Gifts.  Trust distributions directed by the DC to the grantor will not be 

completed gifts by a DC member to the grantor.  Such distributions are not gifts but merely a return of the property to the 

grantor. 

  

• Distributions to Other Beneficiaries Are Completed Gifts by Grantor, Not DC Members.  Trust distributions by the DC to 

a trust beneficiary other than the grantor will not result in gifts made by the DC members (other than the grantor), 

because the DC members do not have, and thus cannot release, any general powers of appointment over the trust 

property. Such distributions will be treated as completed gifts with regard to the grantor. 

  

• Under IRC §2514(b), the exercise or release of a general power of appointment is deemed a transfer of property by the 

individual possessing such power.  A powerholder, however, does not have a general power if it is exercisable only in 

conjunction with: 

  

• The power’s creator.  

  

• Thus, the DC members do not possess general powers of appointment with regard to the Grantor’s Consent Power, 

because they can only exercise their power in conjunction with the grantor.[16] 

  

• A person having a substantial interest that is adverse to the exercise of the power in the powerholder’s favor. As noted 

above, Reg. §25.2514-3(b)(2) provides, in part, that a co-holder of a power is considered as having an adverse interest 

where he may possess the power after the other powerholder's death and may exercise it at that time in favor of himself, 

his estate, his creditors, or the creditors of his estate. 

  

• With regard to the Unanimous DC Power, each DC member, as a powerholder and trust beneficiary, has a substantial 

interest that is adverse to exercise of another member’s power in that member’s favor.  Further, if one DC member ceases 

to serve, he does not appear to be replaced (as long as two other Eligible Individuals are serving on the DC), and the other 

DC members remain and continue to hold the Unanimous DC Power after the death of a possessor.[17]  Accordingly, the 

DC members do not have powers of appointment with regard to the Unanimous DC Power, because they have substantial 

adverse interests in the property subject to this power.    

  

• Note that the 2013 PLRs find that the DC members (other than the grantor) have substantial adverse interest with regard 

to one another, but not vis-à-vis the grantor.   The distinction appears to rely on the fact that the powers of the other DC 

members continue even if one of them dies, resigns or otherwise ceases to serve, but those powers cease along with the 

DC upon the death of the grantor.[18] 



Take-Aways 

• With the rise in federal tax rates for certain taxpayers, clients in high-tax states may now face combined effective income 

tax rates of over 50%, potentially increasing interest in state income tax planning alternatives.  For the right client, DING 

trusts can help mitigate this overall tax exposure by facilitating state income tax planning. 

• DING trusts likely will appeal to clients who: (1) hold significant income generating portfolios or anticipate a liquidity 

event with regard to highly-appreciated assets and (2) reside in a high-tax state that will not tax non-grantor trusts that is 

resident in a low or no tax state. 

• The 2013 PLRs indicate the IRS’s willingness once again to issue private rulings on DING trusts and offer some insight 

into an acceptable structure for creating such a trust (although the PLRs may only be relied upon by the taxpayers 

requesting the rulings). 

• Due to varying state laws and the significant and nuanced technical requirements for structuring a DING trust, however, 

clients considering this technique will need the advice of knowledgeable counsel and may want to seek their own PLR for 

reliance purposes. 

• While DING trusts can facilitate state income tax planning, they do not provide for federal transfer tax planning, and the 

trust assets will be includible in the grantor’s estate at death.  Accordingly, DING trusts likely will work best when 

combined with complementary estate tax planning, such as obtaining life insurance to cover the client’s potential federal 

and state estate tax exposure. 

NOTES  

 
[1]           Note that whether a state is “no tax” relative to a particular trust will depend on the trust circumstances and applicable state law.  For example, Delaware 

resident trusts are potentially subject to the Delaware income tax.  Due to certain available state income tax deductions, however, practically, these trusts do not pay 

Delaware income tax (or need to file Delaware income tax returns) if (1) none of the living beneficiaries are Delaware residents; and (2) none of the beneficiaries are 

identified based on their relationship to a Delaware resident. 
[2]           Creating a trust in or relocating a trust into a no trust tax state generally will avoid tax in high-tax states that base their income taxation on the trustee’s 

location. In these and other states, however, a multitude of factors may affect the final state tax analysis, including the domicile of the grantor at the trust’s creation 

or when it became irrevocable, whether the trust is an inter vivos or testamentary trust, the residence of trust beneficiaries, the location of the administration or 

property of the trust, etc.  See, e.g., Richard W. Nenno, “Planning to Minimize or Avoid State Income Tax on Trusts,” 34 ACTEC J 131 (2008) and Richard W. Nenno 

& Howard Zaritsky, “State Income Taxation of Trusts Based Solely on Residence of the Testator/Settlor,” LISI Estate Planning Newsletter #1646 (May 26, 2010) at 

http://www.leimbergservices.com.  As the analysis is highly state specific, local counsel both in the grantor’s state and in the contemplated no trust tax jurisdiction 

should be consulted to review the potential state income tax consequences prior to implementation of any DING trust. 
[3]           In 2013, the NII Tax thresholds are $200,000 of modified adjusted gross income for a single filer and $11,950 of adjusted gross income for a non-grantor 

trust. 
[4]           See Steve R. Akers, “Private Letter Rulings 201310002-201310006 (March 8, 2013); Favorable “DING Trust” Letter Rulings; Confirmation of IRS’s Position 

That Settlor’s Retention of Testamentary Power of Appointment Does Not Necessarily Cause Full Transfer to Trust to be Incomplete,” Bessemer Trust, March 2013. 
[5]           States that permit some form of self-settled spendthrift trust include:  Alaska, Colorado, Delaware, Hawaii, Missouri, Nevada, New Hampshire, Oklahoma, 

Rhode Island, South Dakota, Tennessee, Utah, Virginia, and Wyoming. 
[6]           As noted, there are numerous considerations in creating a DING trust and the selection of a DING trust jurisdiction, which are impacted by the client’s 

state of residence and his or her particular circumstances.  A full review of these considerations is beyond the scope of this report. 
[7]           See, for example, PLRs 200148028, 200502014, 200612002, 200637025, 200647001, and 200715005. 
[8]           Although the 2013 PLRs do not specify the trust’s jurisdiction, some commentators believe the trust is a Nevada DING trust.  At a minimum, it appears 

clear that the trust is not domiciled in Delaware, because, under Delaware law, the grantor could not retain the power to distribute trust principal to other trust 

beneficiaries under an ascertainable standard without losing spendthrift protection with regard to his creditors and thus creating a grantor trust for federal income 

tax purposes. 
[9]           Note that the trustee, pursuant to DC direction, also has the ability to decant trust assets to a qualified trust.  
[10]          With regard to the replacement of DC members in the event of a vacancy, some commentators note some ambiguity in the 2013 PLRs’ facts regarding 

when a vacancy must be filled --whether immediately or only when the DC lacks two Eligible Individuals (See Akers, note 4). The Revenue Rulings cited in IR-2007-



127 indicated that the replacement of committee members could mean that the remaining power holders are not adverse and the resulting powers are general 

powers of appointment.  The 2013 PLRs find that the DC members do not have general powers of appointment but do not directly discuss the replacement issue.  

See also William Lipkind, “PLR 201310002: DING Redux,” LISI Estate Planning Newsletter #2076 (March 12, 2013) at http://www.leimbergservices.com. 
[11]          The 2013 PLRs note, however, that since the circumstances surrounding the trust’s actual operation will determine whether grantor trust status applies, the 

determination must be deferred until the federal income tax returns of the parties involved have been examined by the office with responsibility for such 

examination. 
[12]          See Reg. §25.2511-2(e). 
[13]          See Reg. § 25.2514-3(b)(2), which provides, in part, that a co-holder of a power has no adverse interest merely because of his joint possession of the power 

nor merely because he is a permissible appointee under a power. However, a co-holder of a power is considered as having an adverse interest where he may possess 

the power after the possessor’s death and may exercise it at that time in favor of himself, his estate, his creditors, or the creditors of his estate. Interestingly, the 

rulings also note that, under Reg. §25.2514-3(b)(2), a taker-in-default of appointment under a power has an interest that is adverse to an exercise of the power.  The 

rulings do not explain why, in this case, the grantor’s four sons would not be considered takers-in-default, particularly since the grantor’s descendants are the named 

remainder beneficiaries.  Perhaps the IRS relies on the Grantor’s Testamentary LPOA to negate the “takers-in-default” status, although that is not discussed (see 

Akers at note 4). 
[14]          Under § 25.2511-2(c), a gift is incomplete if and to the extent that a reserved power gives the donor the power to name new beneficiaries or to change the 

interests of the beneficiaries. 
[15]          See Reg. §25.2511-2(b). 
[16]          See IRC §2514(c)(3)(A).  
[17]          But see discussion above at note 10. 
[18]          See Reg. § 25.2514-3(b)(2), at note 13. 
  

             

For more information about the topic discussed in this Washington Report, please contact Albert Gibbons at 

algibbons@algibbons.com 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE USED, BY YOU 

FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE 

SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning of 

the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF THE 

TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 

CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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